IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURI
CENTRAL DIVISION

CHRISN. ACTON, et d. )
Raintiffs, ;
V. ; Case No. 03-4159-CV-NKL
CITY OF COLUMBIA, ;
MISSOURI )
Defendant. ;
ORDER

Pending before the Court is the Plaintiffs Motion for Partid Summary Judgment
[Doc. # 25]. Intheir Mation, Plaintiffs seek judgment againgt Defendant City of
Columbia, Missouri (*Columbia’), on theissue of liability only. For the reasons Sated
below, the Court grantsin part and denies in part Plaintiffs Motion.

l. Factual Background*

Faintiffs are ninety-three current and former firefighters for Columbia. They
allege that Columbiaviolated the Fair Labor Standards Act, 29 U.S.C. 88 207 et seq.
(“FLSA”), when it falled to include thefirefighters longevity pay, sick leave buy back pay,
step-up pay, sandby pay, and med dlowancesin Plaintiffs regular wagerate. Asaresult,
Paintiffs clam that they have not received the correct overtime compensation mandated by

the FLSA.

Thereis no dispute about the factsin this case.
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Additiondly, Pantiffs dlege Columbia violated the FLSA when it required
firefighters to work 204.42 hours during a 27-day work period before they became digible
for overtime compensation. Paintiffs aver the threshold number of hours for a 27-day
work period should be 204 hours instead of 204.42 hours.

A. Columbia’s Compensation Programs

FAantiffs Complaint ligts five compensation programs which Columbia makes
avalableto its firefighters--longevity pay, Sck leave buy back pay, step-up pay, med
alowances, and standby pay. Based on the parties’ briefs, the longevity pay, sep-up pay,
and standby pay programs are no longer in dispute because Columbia concedes it
incorrectly administered these programs under the FLSA.2 Therefore, the Court will only
address the sick leave buy back pay program and the med alowance program.

Under Columbia s sick leave buy back program, firefighters who work 24-hour
shifts accumulate ten days of Sck leave every year. Firefighters who have accumulated at
least Sx months worth of sick leave may “sdl” their unused dck leave time to Columbiain
exchange for alump sum payment. After afirefighter submits a written request, Columbia
purchases the firefighter’ s unused leave time and pays the firefighter seventy-five percent
(75%0) of the firefighter’ s regular hourly wage for each hour Columbia buys back from the
firefighter. Plaintiffs alege Columbia should include the compensation it pays them for

their unused sck timein their regular wage rate for purposes of caculating their overtime

The Court has aso been informed that al disputes concerning these programs have been
Settled.



compenstion.

The other benefit program at issue is the per diem med dlowance Columbia
providesto itsfirefighters. At the beginning of each sx-month period, Columbia provides
amed alowance advance to each of itsfirefighters based on the anticipated number of 24-
hour shifts the firefighter will work during the upcoming sx month period. The advance
works out to $12 per 24-hour shift. Firefighters do not need to submit receipts or keep
track of their spending in order to receive the advance. However, if afirefighter does not
work one of the anticipated 24-hour shifts, then the firefighter must repay to Columbia the
corresponding med dlowance for that shift. In their Complaint, Plantiffs allege Columbia
should include the $12 per 24-hour shift med alowance in their regular wage rate for
purposes of cdculating their overtime compensation.

B. Hours Ratio

In addition to chalenging Columbia s sick leave buy back and med dlowance
programs, Plaintiffs also contend that Columbia used the incorrect hoursratio in
cdculating the threshold number of hours for when firefighters became digible for
overtime compensation under the FLSA. Prior to thefiling of this lawsuit, Columbia paid
firefighters overtime compensation only after they worked in excess of 204.42 hours
during a 27-day work period. Columbia changed its policy during these proceedings and
now uses 204 hours during a 27-day work period as the threshold for determining a
firefighter’ s digihility for overtime compensation. Faintiffs agree that 204 hoursisthe

correct number.



There being no disoute regarding the materid factsin this matter, the Court grantsin
part and deniesin part Plaintiffs Motion for Summary Judgment.
. Discussion

The primary question before the Court is whether the FLSA requires Columbiato
include in afirefighter’ s regular hourly rate of pay dl payments made pursuant to the sck
leave buy back program and the med alowance program.

A. FL SA Requirements

The FLSA requires employersto pay their covered employees one and one-half
times their regular hourly rate for each hour the employees work in excess of forty hours
per workweek. 29 U.S.C. § 207(a)(1).

The FLSA providesthe regular rate of pay shal include “al remuneration for
employment paid to, or on behalf of, theemployee....” 29 U.S.C. 8§ 207(e). The statute
excludes certain types of compensation from the regular rate of pay, including:

(1) sums pad as gifts, payments in the nature of gifts made at Chrigmastime

or on other specia occasions, as areward for service, the amounts of which
are not measured by or dependent on hours worked, production, or

effidency;,

(2) payments made for occasional periods when no work is performed due to
vacation, holiday, illness, failure of the employer to provide sufficient work,

or other smilar cause; reasonable payments for traveling expenses, or other
expenses, incurred by an employee in the furtherance of his employer’s
interests and properly reimbursable by the employer; and other smilar
payments to an employee which are not made as compensation for his hours
of employment.

(3) Sums paid in recognition of services performed during a given period if . .
. (a) both the fact that payment is to be made and the amount of the payment
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are determined at the sole discretion of the employer at or near the end of

the period and not pursuant to any prior contract, agreement, or promise

causing the employee to expect such paymentsregularly . . . .

29 U.S.C. §207(e)(1)(2)(3).

B. Sick Leave Buy Back

Columbia s 9ck leave buy back program pays firefighters alump sum in return for
their unused sick leave. Plaintiffs characterize the buy back program as a non-discretionary
attendance bonus. According to the FLSA, abonusisincluded in an employee’ srate of pay
30 long asit isnondiscretionary. Thisis because the FLSA says dl remuneration for
employment should be included and then exempts only discretionary bonuses. By
implication, nondiscretionary bonuses are included in the definition of regular rate of pay.
See Landaas v. Canister Co., 188 F.2d 768, 771 (3 Cir. 1951) (holding that attendance
bonus was part of regular rate of pay); Bibb Mfg. Co. v. Walling, 164 F.2d 179 (5™ Cir.
1947) (attendance incentive must be included in regular rate of pay). Seealso, 29 C.F.R. §
778.211 (attendance bonus isincluded in rate of pay). Therefore, if the Sick leave buy back
program is a nondiscretionary bonus and if it isremuneration for Plaintiffs employment, it
should beincluded in the Columbiafirefighters regular rate of pay.

Unquestionably, the buy back program is nondiscretionary. Columbia administers
the buy back program pursuant to a Columbia Ordinance. Columbia, Mo., Code ch. 19, art.
V, 8§ 19-130(q)(2) (1964). The Ordinance states. “The City . . . shall buy back up to one
hundred (100) per cent of the total unused sck/emergency leave accumulated by the

employee....” Id. (emphassadded). Traditiondly, the use of theword “shdl” isa



directory phrase that mandates action. See Dubois v. Thomas, 820 F.2d 943, 948 (8th Cir.
1987) (noting the generd mandatory nature of the word “shdl” in legidative congtruction)
(citations omitted); United States v. Meyers, 106 F.3d 936, 941 (10th Cir. 1997) (same);
Ass n of Civilian Techniciansv. Fed. Labor Relations Auth., 22 F.3d 1150, 1153 (D.C.
Cir. 1994) (noting the use of the word “shal” indicates a command that does not alow
discretion on the part of the individua who is ingtructed to act).

Moreover, the amount of the payment is also nondiscretionary under the Ordinance.
The Ordinance specifies “For each hour of sick leave bought back by [Columbig], the
employee shall recaive seventy-five (75) per cent of his hourly rate of pay in effect a the
time that the sick leave buy back check iswritten. . ..” Columbia, Mo., Code ch. 19, art. V,
8 19-130()(2) (emphasis added). Again, the Ordinance uses the word “shal” and specifies
the amount of remuneration Columbiawill pay to employees who exercise their rights
under the buy back provison.

Although the buy back program is clearly nondiscretionary, the more difficult
question is whether the buy back program isabonus. Plantiffs concluson thet it isan
attendance bonus is supported by a Department of Labor (“DOL”) opinion letter. Letter
from Herbert J. Cohen, Deputy Administrator, U.S. Department of Labor (Feb. 24, 1986)
(Ex. A to Plaintiffs Mation). The DOL letter discusses aleave buy back program that is
amogt identicad to Columbia s sick leave buy back plan. The program outlined in the letter
permits employees to ether sdl back their unused sick leave time or, in the dternative,

recelve abonus day of leave. According to the DOL, if the employee opts for payment in



exchange for sck leave, the compensation must be included in their regular wage rate for
the purpose of cdculating overtime compensation under the FLSA. Thisis because the
DOL andogizes the buy back program in the letter to a nondiscretionary attendance bonus
that, under the FLSA, must be included in an employee s regular wage rate.

Asindicated in IB 778.211(c), bonuses which are announced to employees to
induce them to work steedily or more rgpidly or more efficiently, or to

remain with the firm are regarded as part of the regular rate of pay.
Attendance bonuses, individua or group production bonuses, or bonuses
contingent upon the employee s continuing in employment until the time the
payment isto be made arein this category. . . . [T]he receipt of aday’s bonus
pay conditutes remuneration for employment which must be included in the
regular rate for overtime pay purposes.

Asexplained in section 778.224 of Interpretative Bulletin (1B), 29 CFR Part

778, the “other amilar payments’ clause of section 7(€)(2) is not intended to

permit the exclusion from the regular rate of payments which, though not

directly attributable to any particular hours of work, are, nevertheless, clearly

understood to be compensation for services rendered.®

Courts give adminidrative agency interpretationsin opinion letters respect, but only
to the extent the interpretations are persuasive. Christensen v. Harris County, 529 U.S.

576, 587 (2000) (citing Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)); Chalenor v.

Univ. of N. Dakota, 291 F.3d 1042 (8th Cir. 2002). Some factors bearing on the

3The DOL letter goes on to state:

We wish to point out that section 548.3(e) of 29 CFR Part 548.. . . permitsan
employer, upon agreement or understanding with the employee, t exclude from the
computation of overtime pay certain incidental payments which have atrivia effect on
the overtime compensation due. Since one day’ s bonus pay would be paid every 4
months, it may well be that such payment, even if it were considered part of the regular
rate of pay, would not affect the employee stota earnings by more than 50 cents a
week . ...



persuasiveness of an opinion letter include whether it is consstent with the agency’ s other
policies, the degree to which it is factualy anaogous to the case before the court, and the
vdidity of itsreasoning. Reich v. Delcorp, Inc., 3 F.3d 1181, 1186 (8th Cir. 1993)
(atation omitted); Timothy H. v. Cedar Rapids Cmty. Sch. Dist., 178 F.3d 968 (8th Cir.
1999) (rgecting opinion letter because not factudly analogous).

As previoudy indicated, the factsin the DOL opinion letter are very closeto
Columbia s buy back plan and the Court has no reason to find that the conclusions reached
in the letter are incongstent with the agency’ s other policies. The remaining issue then is
the validity of the reasoning in the DOL letter.

Columbia disputes Plaintiffs contention that the buy back program isabonus.
According to Columbia, the purpose of the buy back program is to encourage firefighters to
accumulate sick leave because Columbia does not offer short term disability leave to its
firefighters. By requiring its employees to maintain a 26 week cushion before quaifying
for the buy back plan, the city encourages its employees to accumulate enough time to
cover aserious but temporary illness.

The Court understands that this is one purpose of the plan, but it is aso clear that the
buy back program has two beneficiaries and at least two purposes. While the plan may
encourage employees to accumulate Sick leave so that they can receive extra pay, it aso
benefits the employer by encouraging regular attendance. Thisis because the plan only
benefits employees who don't use their sick leave, either because they are hedlthy and don't

abuse their sick leave or they work when they are sck. Until the employee has accumulated



26 weeks of leave, the employee receives nothing new to compensate the employee for his
good atendance. Heis amply accumulating a benefit to which he isdready entitled. Itis
not until he sdlls back leave that he acquires something new and it is only these payments
that Plaintiffs seek to include in their regular rate of pay.

Before 26 weeks of leave are accumulated, the city of Columbiais the primary
beneficiary of the buy back plan because it has recelved regular attendance, an obvious
benefit to the employer. When afirefighter takes Sck leave, the employer must pay thet
employee' ssdary aswdll asthe sdary of areplacement, probably at a higher rate of pay
because of overtime. Common sense dictates that employees with reliable attendance
habits create vaue for their employer in the form of lowered compensation and
adminigtrative cogts, fewer hours spent trying to coordinate scheduling, and better work
place morde. The Court, therefore, concludes that Columbia s sick leave buy back
program operates as an atendance bonus. In reaching this conclusion, the Court follows
Eighth Circuit directive to utilize a*“ practicd, redigtic gpproach” in evduating FLSA
matters. Henson v. Pulaski County Sheriff Dep't, 6 F.3d 531, 534 (8th Cir. 1993)
(citation omitted).

One question remains. |s the bonus remuneration for services rendered? In
Featsent v. City of Youngstown, 70 F.3d 900 (6th Cir. 1995), the Sixth Circuit held that
payments for the nonuse of sick leave should not be included in an employee' s regular pay
rate for purposes of overtime caculations. “These payments are unrelated to the police

officers compensation for services and hours of service. Moreover, awards for nonuse of



gck leave are Smilar to payments made when no work is performed duetoillness. . ..” Id.
at 905.

In essence, the Sixth Circuit held that the payments were not made in recognition of
sarvice, and, therefore, were not remuneration for the employee' s services. In Featsent,
the Sixth Circuit did not mention the DOL letter cited herein, nor doesit give
an explanation for why it believes that a payment, which operates to encourage
regular attendance by employees, is* unrelaed to the police officers compensation for

One clear purpose of the Columbia sick leave buy back plan isto encourage regular
attendance, and an employee who attends regularly is more va uable than an employee who
takes dl the sck time to which he or sheis entitled to. Effectively, the buy back program
permits the city to retroactively give more money to those employees who have worked
Steadily because their services were more valuable than the services of an employee who
regularly uses hissick leave time. In essence, the payments are for work aready done and,
therefore, qudify as remuneration.

For smilar reasons, the Court dso rgjects the Sixth Circuit’ s conclusion that a sick
leave buy back program isthe same as being paid sick leave when the employee is off work.
See 29 U.S.C. §207(e)(2). An attendance bonusis justified by the value of work aready
performed; the employee is not being paid for being absent, heis rewarded for having been
present.

Another exclusion listed in 29 U.S.C. § 207 dso suggests that the buy back sick
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leave plan should not be excluded from the FLSA definition of remuneration. In29 U.S.C.
8 207(e)(1), the FLSA generdly excludes from an employee sregular rate of pay gifts
given asareward for services rendered. Such gifts, however, are included as remuneration
if they are“measured by or dependent on . . . efficiency.” This suggests that the FLSA
requires the inclusion of payments which are made to promote efficiency for the employer.
If agift isincluded as remuneration because it promotes efficiency, then an employer’s
agreement to buy back sick leave at 75 cents on the dollar should aso be included.

Because the DOL letter isfactudly anaogous and because its conclusion is
supported by valid reasoning, the Court finds it persuasive. The Court also believesthat, in
aclose case such asthis, aDOL opinion letter is particularly ingtructive, given the DOL’s
experience and its overarching understanding of the purpose and operation of the FLSA. In
contrast, the Sixth Circuit opinion is conclusory. Moreover, “there is a Satutory
presumption . . . that remuneration in any form isincluded in the regular rate calculation.

The burden is on the employer to establish that the remuneration in question falls under an
exemption.” Madison v. Resources for Human Development, Inc., 233 F.3d 175, 187 (3™
Cir. 2000).

The Court, therefore, finds that Columbia s buy back program is a nondiscretionary
bonus that should be included in the firefighters regular wage rate for purposes of
cdculating overtime pay. Accordingly, the Court grants Plaintiffs Motion for Summary
Judgment with respect to the sick leave buy back program.

C. Columbia’'sMeal Allowance
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Asagenerd rule, expenses that employees incur for their employer’ s convenience
are not included in an employee s regular wage rate, so long as the reimbursement
reasonably approximates the expensesincurred. 29 C.F.R. 8 778.217(a). Conversdly,
reimbursement for expenses that are persond to the employee areincluded in the
employee sregular wagerate. 1d. a (d). Thus, the pivotd issue is whether Columbia's
med alowance for itsfirefightersisfor the benefit of Columbiaor an expensethat is
persond to the firefighters. As previoudy noted, Columbia s med dlowance program
operates as an advance and not a reimbursement in the traditional sense. Although
Rantiffs atempt to hinge their argument on this digtinction, it is unpersuasive in light of
the Court’s obligation to utilize a“ practicd, redigtic gpproach” in evauating FLSA matters.
Henson v. Pulaski County Sheriff Dep’t, 6 F.3d 531, 534 (8th Cir. 1993) (citation
omitted).

Under 29 C.F.R. § 778.217(a), an employee' s expenses are not part of the regular
wage rate where the expenses are incurred for the convenience of the employer. Id. The
regulations provide illudrative examples and one such example is particularly andogous to
the issue before the Court. Under section (a)(3), the regulation states that the expenses an
employee incurs while the employee is “away from home’ are not part of the regular wage
rate. 29 C.F.R. 8 778.217(a)(3). While section (a)(3) references out of town business
travel, the usage of the phrase “away from home’ may just as easlly goply to Plantiffsin
light of the factsin this case.

Under Columbia s palicy, firefighters are not alowed to return home during their
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24-hour shift unless there is an emergency. During their 24-hour shift, firefighters are
effectively “away from home’ even though they may phydcdly remain in the same
municipdity or county as their home for the duration of their shift. Asareault, the
expenses they incur as part of this unusud work schedule are inherently for the
convenience of Columbiaand they are not, as Plaintiffs assert, persond expenses.

An additiona requirement in the regulation is that the compensation must be a
reasonable approximation of the expenses the employee incurs. 29 C.F.R. § 778.217(c).
Although there is no test regarding what is a reasonable medl dlowance under the FLSA, the
Court concludes that the $12 per day is intended to supplement dl the firefighters medsin
a 24-hour period, a supplementation which is needed because the employee cannot prepare
medls a home.

The Court recognizes that Columbia s med alowance does not fit negtly within any
of the examplesin the regulation, but the regulation explicitly saesitslig of illugtrations
isnot exhaugtive. 29 C.F.R. 8§ 778.217(a)(5). Plaintiff attempts to ana ogize the mea
alowance to areimbursable expense under section (d) of the regulation. Under section (d),
rembursements for expensesthat are for the employee’ s benefit are included in the
employee sregular rate. 29 C.F.R. § 778.217(d). Plaintiffs cite an example from the
regulation that states when an employee buys his or her lunch and the employer reimburses
him or her, then that reimbursement isincluded in the employee sregular rate. 1d. This
example, however, is not analogous to the firefighters med dlowance because the

regulation states these are “norma everyday expenses’ that are “incurred by the employee .
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... for his benefit or convenience” 1d. Asoutlined above, thefirefighters med dlowance
isintended to remburse firefighters for expensesthey incur that are for the benefit of
Columbia because the redtrictive environment of the firehouse is akin to being “ away from
home.” Therefore, Plaintiffs attempt to anaogize to section (d) is unpersuasive.

In their brief, Plaintiffs dso focus on the per diem nature of the alowance and that
the firefighters do not have to account for how they use the daily stipend. In Berry v. Excel
Group, Inc., the Ffth Circuit rgected the plaintiff’ s argument that his daily per diem
allowance should be calculated as part of the regular rate. 288 F.3d 252 (5th Cir. 2002).
The court held the plaintiff’s per diem should not be included in his regular wage rate
because it was for the employer’ s convenience and it was reasonable under the regulations.

Similarly, this Court finds the per diem nature of Columbia s medl alowance does
not negate its status as a payment that is for the convenience of the employer. Technicaly,
the med dlowance is not arembursement because firefighters do not have to submit
receipts or any other proof of the expenses to obtain the compensation. However, the medl
dlowance is not paid to firefighters without any relation to the number of hours they work.
Under the palicy, the firefighters must repay Columbia the $12 per day alowance for any
of the 24-hour shifts they do not work during the six months covered by the advance.
Therefore, the dlowance corresponds to specific shifts Plaintiffs work.

Haintiffs med alowance compensation should not be included in their regular

wage rate because the firefighters are “ away from home’ during their shifts and any med
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expenses they incur during their shifts are for Columbia s convenience.*

Accordingly, Fantiffs Motion for Summary Judgment regarding Columbia s per
diem medl dlowanceis denied.

D. Willfulness

In their Complaint, Plaintiffs alege Columbiawillfully violated the FLSA and they
submit a series of factud dlegationstitled “Notice to Employer” in their pending Motion.
Presumably, Plaintiffs were attempting to establish Columbia s FLSA violations were
willful. However, Flantiffs did not submit any argumentsin either itsinitid Motion or its
subsequent filings about whether Columbia s violation waswillful. Therefore, as the maiter
is not briefed before the Court, the Court denies Plaintiffs Mation for Summary Judgment
asit rdaesto the willfulnessissue.
V.  Concluson

Accordingly, it is hereby

ORDERED that Plantiffs Motion for Partid Summary Judgment [Doc. # 25] is
GRANTED in part and DENIED in part. The Court grants Plaintiffs Motion for Partia
Summary Judgment regarding the sick leave buy back program. The Court denies laintiffs
Motion for Partid Summary Judgment regarding the med dlowances and the dleged

willfulness of Columbia s conduct.

“Plaintiffs dso assart the med alowance should be part of their regular wage rate because
Columbiataxesit. Thisis, however, inconsequentid under the holding in Comm’r of Internal
Revenue v. Kowalski, 434 U.S. 77 (1977).
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5 Nanette K. Laughrey

NANETTE K. LAUGHREY
United States Digtrict Judge

Dated: September 10, 2004
Jefferson City, Missouri
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